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FOR 


Thomas Erftine of Alloa, com monly called Lord 
Erſkine, and Mr John Erſkine of Balgonie, Ad- 


vocate, purſuers, for themſelves, and in name of 


the other heritors upon the river of Furth having 
/03. 


The PETITION of the Magiſtrates and Town- 
council of Stirling, Michael Potter of Eafter Li- 


right to ſalmon-falhings, 


T\ 9 


lande, John Galloway elder, and Robert Gal- 


[xway younger, of Burroumeadow. 


ter under the great ſeal, in the lands, lordſhip, and 

earldom of Mar, comprehending the barony of A 

loa, with ſalmon and other fiſhings thereto belong- 
ing; and connects his title with the charters formerly grant- 
ed to the family of Mar; particularly a charter from the 
crown in 1620, diſponing the ſaid earldom to John then 
Earl of Mar, with the falmon-fiſhings and other fiſhings what- 
ſoever in the water of Forth, from the Abbey boat, to the wa- 
ter commonly called Carron Mouth. 

And the other reſpondent, Mr Erſtine, ſtands infeft in the 
lands of Pople-trees, lying in the barony of Cie and ſhire of 
Firling, by which he connects "x title with the ancient _ 

an 
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and infeftments of his anceſtors in theſe lands, with a ſto 
net, and fiſhing therewith, in the river Forth, as far back as 
the year 1598. 

The reſpondents and their anceſtors have immemorially 
poſſeſſed theſe fiſhings, as quietly and freely as any other part 
of their property, until of late that they have been diſturbed 

by the petitioners, who pretend that they ought not to exer- 
ciſe the fiſhing with nets of any other form or dimenſions than 
ſuch as they are pleaſed to point out ; which obliged the re- 
ſpondents to bring this action of declarator, That they, their 
vallals and tenants, have good and nxdoubres right to the 
ſalmon-fiſhing in the river, in terms of their infeftments, and 
to uſe and enjoy the ſame with nets, cobles, ſtoup-nets, Er. ; 
and that the defenders ſhould be prohibited and diſcharged 
from diſturbing or moleſting them in the peaceable exerciſe 
and enjoyment of their ſaid right. 

This proceſs having come in courſe before the Lord Colton 
Ordinary, the peritioners only defence was founded on the act 
1698, tranſcribed in the petition ; and his Lordſhip having 

Dec. 3. 1760 reported the caſe to the court, your Lordſhips remitted the 
cauſe to the Lord Ordinary, to call and hear parties thereon, 
to inquire into the facts, and to do therein as he ſhall ſee cauſe. | 
When the cauſe came back to the Lord Ordinary, a conde- | 
ſcendence and additional condeſcendence of facts were exhi- | 
bited by the defenders; to which very full and fſatisfatory | 
anſwers were made on the part of the purſuers, to be hereaf- | 
ter noticed ; with which his Lordſhip made aviſandum, and | 
thereafter pronounced the following interlocutor. | 

Nov. 13.1762 The Lord Ordinary having conſidered the memorials and infor- 
mations formerly given in for both parties, with the remit by the 
Lords, condeſcendences for the defenders, and anſwers for the pur- | 
faers, finds the facts contained in the condeſcendences not relevant; 
and further finds, That the act of parhament 1698 was not meant | 
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to regulate the manner in which heritors having a right to fi/h in 
the river Forth, Were lo EXETCE their right of fiſhing, but only to i 
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reftrain interlopers who had no right to fiſh, from fiſhing to the 
prejudice of the Heritors; and therefore, and in reſpect that no law 
prohibits herators who have right to fiſh, from fiſhing with pock- 
nts or ſloup-nets, finds and declares, That it is lawful for the 
purſuers to fiſh with pock-nets and ftoup-nets, and with every 
other engine not prohibited by law ; and decerns accordingly. 

The defenders reclaim, and contend, That the act 1698 
* ought to be ſo conſtructed as to diſcharge the heritors ha- 
« ying right to fiſhings, from uſing pock-nets or herry-water- 
& nets, as well as every other perſon whatſoever. 2do, That 
„the ſtoup-nets now in uſe, fall under the prohibition of the 
act, as being a device to elude the ſame; and ought alſoto 
be diſcharged.” 7 | LE 
The chief part of the argument in the petition, is directed 
againſt the conſtruction of the ſtatute eſtabliſhed by the inter- 
[ocuror, though a good deal of time is alſo ſpent in reſuming 
the facts in the condeſcendence, and referring only to the 
anſwers made thereto ; which the petitioners contend were 
not ſa{ficient to elide the relevancy of the facts condeſcended 


on; and yet at other times they ſeem to be ſatisfied, that no 


proof is neceſſary in this caſe; and that the queſtion depends 
entirely upon the conſtruction that your Lordſhips ſhall think 
ft to put on the act of parliament. | 

The reſpondents {hall firſt conſider the grounds upon which 
the interlocutor is founded, and the juſtice of the conſtruction 


| of the ſtatute therein laid down, and ſuggeſt the anſwers that 
| occur to the objections made 1n the petition; and thereafter 


ſhall conſider the ſeveral articles of the petitioners condeſcend- 
ence, and endeavour to ſhow, that none of them are ſufficient 
to avoid the conſtruction of the act, or the conſequences there- 
of, as laid down in the Lord Ordinary's interlocutor. | 

In order to judge of the import of this act, it will not be im- 
proper to conſider, in the place, how this matter ſtands at com- 


mon law, and by the general regulations of the ſtatutes which 


ect che whole kingdom, before this act was made reſpecting 


the 


11 
the river of Forth in particular. And the reſpondents believe, 
that the only tendency of all the laws that have been made, 
for the general regulation of fiſhings in this country, is, firf, | 
to prevent and reſtrain the lieges from exerciſing the rights 
they have got from the crown, in ſuch manner as may be de- 
ſtructive to the fiſhing of this country in general, and may 
hinder their multiplying in our rivers, as they would natu- 
rally otherwiſe do, if not reſtrained by ſuch unlawful devices. 
But after the general ſafety of the fithing is ſecured againſt 
every obſtruction that may tend to impair or deſtroy the ſame, 
the law does not interpoſe to make any regulation, to reſtrain | 
inferior heritors in the exerciſe of their right, in favour of the 
ſuperior, or vice ver/a. It leaves both of them to enjoy the | 
_ privileges granted them by the crown in the moſt extenſive | 
and beneficial manner they can; as it is the ſame thing to 
the public by whom the fiſhes are caught, providing they are 
allowed to increaſe and multiply in the rivers in the natural | 
manner. And no heritor does any hurt to the country, by | 
carrying his induſtry to the greateſt length in catching as ma- 
ny as poſſible; but rather the contrary ; for the trade of the 
country is thereby increaſed. And there is no ground to ap- 
prehend, that the multiplication will be reſtrained or pre- 
vented by any diligence or activity uſed in the fiſhing, to | 
whatever extent it may be carried. Experience ſhows, that | 
ſalmon, and fiſh of all kinds, as well as other animals, will | 
always multiply in proportion to their room and paſture, and | 
that the increaſe of conſumpt or demand will not put a ſtop 


to it, providing no hindrance is made to the multiplication in th 
the uſual and natural manner. | = BC 
To prevent ſuch hindrances, is the ſole intention of the le- | ha 
iſlature, in all the regulations that have been made upon | the 
this ſubject. It is for this reaſon, that fiſhing has been diſ- th 
charged, under ſevere penalties, in a certain ſeaſon of the ſea 
year, during which the exerciſing it would tend, in a great de- ha 
in 


gree, to prevent the multiplication, and if continued, might 
e in 
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in length of time, even deſtroy the very ſpecies of ſalmon in 
any river. | DS, | | 

lt is for the ſame reaſon, that the privilege granted by the 
crown to ſome of the ſubjects, of keeping up cruives and 
yairs, are laid under ſtrict regulations, not only as to taking 
them away in forbidden time, but alſo as to the wideneſs of 
the hecks, and the Saturday's flop; theſe being neceſſary re- 
gulations, to give the ſalmon acceſs to paſs up the river, and 
to return again to the ſea, without which they cannot long 
continue or multiply in any river. 

Theſe are the only regulations that have been made by the 
public laws with reſpect to the fiſhing. And it is obvious, 

that the reſtraints thereby impoſed, are intended for the pre- 

ſervation of the fiſhing in general, and not to give any particu- 

lar privileges or advantages to one ſet of heritor againſt another, 

or to reſtrain the fiſhings ſituated in the lower part of the river, 

in order to increaſe the benefit that may accrue to the ſuperior 
heritors. No ſuch partial view ever entered into the mind of 


the legiſlature : And accordingly your Lordſhips have found, 


that the force of legal regulations cannot be taken off 
by any contracts entered into betwixt the cruive-maſters and 
the ſuperior heritors. If it were intended only for their own 
private benefit, they could diſpenſe with them; but being part 
of the public law, intended for the general good of the coun- 
try, it cannot be evacuated by the conſent or agreement of 
private parties. : | 

But laying afide the prohibition as to forbidden time, and 
the regulation of cruives and yairs, the purſuers cannot diſco- 
ver any limitation impoſed by any ſtatute upon heritors who 
have grants from the crown, as to the manner or extent of 
their fiſhing. As it is impoſſible, in the nature of things, 
that any fiſhing, carried on by mens hands in the lawful 
ſeaſon, with the aſſiſtance of any kind of nets whatever, can 
have any tendency to deſtroy or extinguiſh the ſalmon-fiſhing 
in a river, the law could have no juſt motive to reſtrain them 
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in this particular. Such extinction can only be occaſionedby 
cloſe dikes, which impede the ſalmon to paſs up the river ei. 
ther by night or by day, but not by any activity of fiſhing with 
cobles or nets, which muſt always leave them more than half 
of the time, in which they will have free acceſs to paſs up and 
down the river in ſuch manner as they have a-mind, 

And therefore, as the public is not concerned whether a 
greater or ſmaller benefit of the fiſhing accrues to one heritor 
or to another, it would infer a partiality in the law, if it were 
to reſtrain thoſe who have the right from exerciſing it in the 
moſt beneficial manner, and improving every new invention 


that can be deviſed, by the induſtry of mens hands, to increaſe | 


the product of their right, within their own bounds, to the 
greateſt degree poſhble. This ſuperior heritors have no juſt 
title to complain of the increaſe of the inferior fiſhings, when 
carried on by nets of any kindy as ſuch increaſe 1s no more 
than they have right to by their grants and ſituation on the 
river, improved by their own induſtry. 


By their grants they are intitled to the firſt option of catch- 


ing the fiſh, as they come from the ſea, and paſs up through 
their bounds to the ſuperior part of he river: and, on the 
other hand, the upper heritors have it 1n their power to catch 
them while they remain in their bounds, before they return 


again to the ſea. Each of theſe grants is in effect a burden 


upon the other; and conſequently neither of them can object, 
that the other exerciſes his right in the moſt beneficial man- 
ner poſſible, Let him deviſe new nets of a more ingenious 
form, and better adapted to carry on the fiſhing in a more 
expeditious and extenſive manner than what had been formerly 
uſed; all ſuch expedients are lawful and commendable; they tend 
to the increaſe of the trade, and the general good of the country; 
and therefore are equally competent to the crown's grantees 
in the lower as in the apper part of the water. The more they 
are improved, ſo much the better for the country; and the 


law, which always acts impartially, has no concern _ 
5 | the 
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the improvement is made by one heritor or another, tut 


4 leaves every one of them quietly to enjoy the profit ariſing 
b from his own induſtryr. 
f And accordingly this is the conſtruction your Lordſhips 
4 have put upon the law, when queſtions of this kind 53-4 
been ſtirred ; as particularly in the late caſe of the fiſhing of 
1 Fmdborn, where it was. objected, That ſome of the heritors 
N had invented hang-nets, and other nets of unuſual ſizes, to 
re the extent of fifty fathom long, Oc. by which the fithing of 
10 the ſuperior heritors was in a great meaſure diſappointed. But 


your Lordſhips diſregarded the objection, and found, That Feb. 14.2760 
the purſuer Sir William Dunbar, and the defender Lethen, 
* are intitled to exerciſe their ſtell. fiſhings without any limi- 
* tation as to the dimenſions of the cobles, length of nets, 

* number of hands, or ſervants wages to be employed in 
* the ſtell-fiſhings; and decern and declare accordingly.” 

As therefore it mult be allowed, that, de jure communi, and 
by all the regulations enacted by the public ſtatutes, pro- 
prietors of fiſhings are at liberty to exerciſe the ſame by nets 
of any form, dimenſions, or conſtruction, which they ſhall 
find moſt expedient, without any limitation whatever; the 
queſtion is, Whether the act 1698, founded on by the defend- Pin 1698, l 
ers, intended to put the heritors of fiſhings on this river un- f 3 | 
der a new limitation as to fiſhing by nets, in which they had | 
before enjoyed an abſolute freedom, in common with all the 
heritors of fiſhings in other rivers in Scotland? The purſuers 
ae adviſed, that ſuch cannot be found to be the conſtruction 
or intendment of this ſtatute. 

Imo, Becauſe there was no reaſon to move the legiſlature to 
alter the regulations of the public law, which, after taking 
care to reſtrain ſuch practices as appeared deſtructive to the 
filing of the country in general, left every proprietor in the 
kingdom at liberty to exerciſe his right of fiſhing by nets in 
ſuch manner as he ſhould find moſt expedient. By conſulting 


us own intereſt, and deviſing every method that can leſſen the 
expence 


1 
expence and augment the product, he does at the ſame time 
promote the intereſt of his country, by increaſing this branch 
of its trade, without any danger of prejudging or hurting it 
in time coming. There can be no apprehenſion of this from 
fiſhing by nets, to whatever degree improven; but only from 
cloſe crurves or dikes, or fithing in forbidden time. If theſe are 
duly reſtrained by the execution of the ſtatutes already made, 
the law could do no better than to leave every proprietor to pur- 
fue his own znteref?, which entirely coincides with that of the 
public. 

2do, If the legiſlature had thought, that the regulations al- 
ready made with reſpect to fiſhings, ſtood in need of any al- 
teration or amendment, they would not have confined this a- 
mendment to one particular river, or denied the benefit of it to 
the proprietors of fiſhings in other rivers, and indeed to the na- 
tion in general. If it was judged neceſlary, either for the pre- 
ſervation of the falmon, or to give ſuperior heritors a greater 
ſhare of them, that the inferior heritors ſhould be reſtricted 
as to the dimenſions or form of their nets; if either of theſe | 
had been the motive, no reaſon occurs that ſhould have mo- 
ved the legiſlature to refuſe the other ſubjects the benefit of 
ſuch regulation. If the ſuperior heritors had a title to limit 
thoſe below them in this river, in the manner of exerciſing | 
the right given them by the crown, they muſt certainly be 
underftood to have the ſame right alſo in other rivers; and 
therefore, as the law is not made general, it may be juſtly 


concluded, that it is not founded upon any title in the upper 


heritors of a river, to limit the exerciſe of inferior fiſhings, in 
order to give them the greater opportunity of profit. Had | 
that been the reaſon of the law, the regulation would have 
been made as general as the inductive cauſe of it. 5 

3tio, It is not conteſted, that this act was obtained upon 
the application of the heritors who had grants of fiſhing on 
this river; and particularly of the late Earl of Mar, who had 


by far the moſt conſiderable fiſhing in it, from the mouth of 
8 i | Carron 
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Carron upwards, for the ſpace of upwards of 20 miles. This 
appears very plain from the act itſelf, which diſcharges exerci- 
ſing the fiſhings thereby prohibited, to the prejudice of the 
heritors, and their rights of ſalmon-fiſhing on the ſaid river. 
Now, though it is very probable, that the Earl of Mar, and 
the other heritors on the lower part of the water, would con- 
cur with the reſt in an application to reſtrain any incroach- 
ment that was prejudicial to the whole; yet it is not to be i- 
magined, that they would apply for a law to limit themſelves 
in the exerciſe of their fiſhing; and thereby reduce their 
fiſhings, which were then by far the moſt valuable in the ri- 
ver, to a half or third of the value, by diſcharging them to 
manage 1t in the moſt beneficial manner ; and thus transfer 
the profit ariſing from their property to the upper heritors, 
who never before enjoyed or had any title to enjoy 1t. 
4to, As this act muſt have been made with a view to the 
general intereſt of the heritors on this river, and not to deprive 
one claſs of them of a part of their property, in order to enrich 
another; ſo it muſt have been made for ſome cauſe peculiar 
to this river, which did not occur in any other m Scotland; 
and therefore may have been thought to make a ſpecial 
regulation neceſſary: and the cauſe appears to have ariſen 
from the ſituation of this river, and of the adjacent country. 
It is well known, that, from the bridge of Stzr/mmg to the pow 
of Alloa, the river of Forth flows down through a vaſt variety 
of windings, ſo as to make a courſe of water about five or fix 
times as long as the extent of ground'through which it paſſes. 
This long tract of water, ſtored with fiſhes paſting through a 
a ſmall bounds of land, 1s a great temptation for interlopers 
to incroach upon the right of the proprietors of the fiſhing, 
by catching them whenever they could have acceſs ro do it 
with impunity. And the neighbourhood of the town of 
Stirling, no inconfiderable borough, to which, beſide the more 


uſeful part of the inhabitants, there will always reſort num- 
ES X47 * bers 
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bers of idle people, made the fituation of this fiſhing till the 


more liable to ſuch incroachments. | 

Theſe were alſo greatly facilitated by an engine which had 
been deviſed, viz. a pock-net, which a man can carry under 
his coat, with which the fiſher goes into the water; and 
by fixing two ſtaves, holding one 1n each. hand, with the 
net lying down, when he finds a falmon ftrike in it, he 
cloſes the ſtaves, and goes to the ſhore, and carries it off. 80 
portable an engine gave an eaſy opportunity to every idle 
fellow to come into the water when he had a-mind, and car- 
ry out ſalmon very often undiſcovered: nor could the heritors 
prevent the frequent repetition of theſe offences, unleſs they 


were to ſet a guard upon the water; which was abſolutely im- 


practicable. 
It ſeems to have occurred to the heritors, as a proper ex- 


pedient to ſuppreſs this nuiſance, to apply to the legiſlature 
for a warrant to the ſheriff ſummarily to demoliſh theſe un- 


lawful engines; unlawful when in the hands of thoſe who | 


had no right to fiſh, becauſe it gave them an opportunity to 
tranſgreſs the law with great eaſe and facility, and as fre- 
quently as they had a mind, and for the moſt part with im 


punity: but then as this fiſhing is only diſcharged in ſo far 
as it is 79 the prejudice of the heritors, and their rights of ſalmon- | 


fiſhing on the ſaid river, and the law is only to be executed at 
their ſuit, it is plain, that it was not intended to impair the 
right of the heritors, or to limit them in the exerciſe of it. It 
was framed for their advantage, and obtained at their ſuit; 
and it would be againlt all rules to invert it to their preju- 
dice: Quod favore quorundam conſtitutum eff, quibuſdam caſibus 
ad læſionem eorum nolumus inventum videri, I. 6. Cod. De le- 


bus. 
It is humbly ſubmitted to the Lords, whether this is not 


the plain conſtruction of the ſtatute, as laid down in the Lord 
Ordinary's interlocutor, viz. That it was not meant to regu- 
late or reſtrict the manner in which heritors having right to 
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ſiſh in this river, were to exerce their right of fiſhing ; but 
only to reſtrain interlopers, who had no right to fiſh in pre- 
judice of the heritors. A full copy of the act is hereto ſub- 
joined, which makes it unneceſſary here to recite the clauſes 
at more length. 

The arguments in the petition, for the contrary conſtruc- 
tion, are as follows. © 1/7, That pock-nets, herry-water-nets, and 
© ſuch engines, are declared unlawful, and condemned as 
& ſuch. 24h, That the ſpecies of fihing by means of theſe 
© inſtruments, is prohibited, and ſimpliciter diſcharged. 3dly, 
„That all and every perſons uſing the ſame, are declared de- 
* linquents, and to be puniſhed as ſuch. 4thly, That the 
engines themſelves being unlawful, are appointed to be 
« deſtroyed, without any exception or diſtinction of perſons; 
* which ſhows that the law was directed in rem, and againſt 
© the perſons accuſed as uſing theſe engines, and that ſpe- 
« cies of fiſhing thereby condemned. And, /aftly, They in- 
* fiſt, that the Zoup-net now uſed by the ref; pondents, is truly 
no other than a larger kind of poch net, contrived after the 
* fame form; and therefore falls under the general deſcrip- 
* tion of other unlawful engines mentioned in the- act.“ 

But the whole of theſe arguments, however diverſified, re- 
folve into one ſingle point, Whether the prohibition in the 
ſtatute, and the injunction given to the ſheriff to ſuppreſs 
theſe engines, was intended to be put in execution at the ſuit 
of any perſon whatſoever, againſt the heritors who had grants 
of fiſhing ; or if it was intended only to be executed at the 
ſuit of the heritors againſt ſuch as made uſe of them to their 
prejudice? The purſuers appeal to your Lordſhips, that the 
laſt is the true conſtruction, both from the words and mean- 
ing of the ſtatute. The words are expreſs, and limit the pro- 
hibition to what is done 10 the prejudice of the heritors, and 
their rights of jalmon-fiſhing in this river. The caſe is the ſame 
as if it had recited the res geſta, That an application was 


made by the heritors, 2 of the prejudice they ſut- 
tered 
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fered by unlawful incroachments made upon their proper. 
nes, by means of theſe engines, ſo well calculated to facili— 
tate the ſtealth of ſalmon without diſcovery ; and that they 
could not guard againit them, without an order ſummarily 
to ſuppreſs them. 


This is the plain purport of the act. It is the ſame as if 


the proprietors of barley or wheat mills had applied for an 
order to ſuppreſs all feel mills in the poſſeſſion of any perſon 
within the ſucken, as being an engine proper to facilitate the 
abſtraction of multures without diſcovery. This ſurely would 
not hinder the proprietors of the mills to uſe theſe engines if 
they thought fit, or to authoriſe others to uſe them, though 
they had obtained a general order for ſuppreſſing them. 
The ſame would be the conſtruction if a law were made pro- 


hibiting all perſons to hunt in fields with guns and nets, to 
the prejudice of the proprietor, under a penalty, and appoint- 


ing the nets to be ſuppreſſed and deſtroyed. It is plain that 
ſuch law made in favour of the proprietor, could not be in- 
verted to his prejudice, to preclude him from hunting 1n his 
own fields, or uſing any kind of engine he thought proper tor 
that purpole. | | 

And as to what is ſaid, © That the prohibition of the law 


** ſeems to be directed againſt the engines, as being deſtruc- | 
tive to the fiſhing, whether uſed by the heritors or any o- 


ther perſon :” This is not founded on the act, which only 
diſcharges fiſhing with theſe engines, to the prejudice of he- 


ritors who have right of fiſhing on the river: and it is | | 
plainly diſproved, from the nature of the thing; for it has 
been already proved, that no fiſhing with a net, of whatever | 


form, is deſtructive to the fiſhing in general, as they will [till 
have ſufficient liberty to paſs and repaſs up and down the 
water; and it is not to be imagined this act was applied for 
by the Earl of Mar, and other heritors of the lower fiſhings, 
in order to reſtrain themſelves from any method of fiſhing, for 
the benefit of ſuperior heritors. 
ut 


* 

But next, if this had been in view, which is hardly credi- 
ble, this pock-net fiſhing would not have been mentioned; 
for there is no kind of fiſhing leſs beneficial to the uſer, and 
which conſequently does leſs hurt to ſuperior heritors, than 
the pock-net, which Never carries off above a ſalmon at a 
time. 

As to the herry-water-net mentioned in the act, the peti- 
tioners {aid in their condeſcendence, © That they had been 
Hat all imaginable pains to inform themſelves in this parti- 
* cular; but as no ſuch engine as a herry-water-net ſeems 
to have been practiſed ſince the date of the act, they can- 
„not with certainty deſcribe it. But they are auchoriſed to 
« affirm, that this herry-water- net muſt have been of a very | 1 
different conſtruction from the long rfet, which has always J 
been eſteemed, and at preſent is uſed in all the rivers in 
Scotland, as a lawtul fiſhing-engine, and indeed the pro- 

* pereſt for the uſe of any. 

The petitioners have not thought fit to mention what au- 
thority they have for this aſſertion; and the purſuers believe 
it cannot be a good one : For there 1s no net known that comes 
ſo cloſely up to the deſcription of a herry-water-net as the 
long net, when it is extended to that length as to {weep the 
whole bed of the river; as in the caſe of Findhorn, where they 
were uſed to the extent of forty or fifty fathoms long, and your 
Lordſhips found they were lawful. The petitioners are not 
able to figure a net of any other conſtruction, that is able to 

fweep ſo clean, or catch ſo many fiſh as the long net does; 
and yet they are forced to admit it to be a lawful engine, as 
it is the net that is moſt generally uſed in rivers. And it is 
a plain proof, that the law has laid no reſtriction upon the 
* proprietors of inferior fiſhings; but that they have a right to 
* catch as many fiſh as they can, and to contrive any kind of 
nets that may make their fihings effectual, in the moſt bene- 


t icial manner poſſible. 
= | D And 
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And if the long net, even when enlarged to that degree az 
to ſweep the whole water, is a lawful engine, and cannot be 
reſtrained upon any pretence of right in the ſuperior heritors, 
far leſs can the pock- net be deemed unlawful, which will not 
catch a fiſh for fifty that the other does; and therefore it is 
plain, that the unlawfulneſs does not lie in the nature of the 
engines mentioned in the act, but in the abuſe of them by 
thoſe who had no right to uſe them; that this is what the 
law intended to ſuppreſs, and not to reſtrain the heritors from 
uſing any nets they find moſt expedient. The petitioners er- 
ror lies in not attending to the limitation by which every part 
of the act is qualified, vz. That the nets and engines pro- 
hibited be 2 the prejudice of the heritors and their rights of fal. 
mond ſiſhing on the ſaid river. This quality is inſert in the firſt 
part of the act, which prohibits the pock- nets and herry-wa- 
ter-nets; and it is referred to in the after clauſes, which im- 
powers the ſheriff to ſuppreſs the fore/a:d unlawful and prohi- 
bited manner of fiſhing, and to deſtroy all the fore/a:d unlaw- 
ful engines: ſo this requiſite goes through the whole of the 


| ſtatute, That the engines be prejudicial to the heritors intitled | 


to fiſhings. If nos prejudicial, they are neither prohibited, 
nor appointed to be ſuppreſſed or deſtroyed, by any clauſe in 


the ſtatute. | | 
The anſwer made to this in the petition will appear to be 


Petition, p. j no wile ſufficient. It is ſaid, © That the fair conſtruction of 


“ theſe words imports no more, but a declaration of the 
“ legiſlature, that the making uſe of ſuch engines was preju- 
* dicial, not to the intereſt of particular heritors, but to that 
© of the whole heritors having right to ſalmon-fiſhings in the 
© river.” But it is very extraordinary to ſay, That a pock- 
net, or indeed any net whatever uſed by the heritors, can be 

rejudicial to the intereſt of the whole heritors having rights 
of ſalmon-fiſhing. Nothing can be to them prejudicial but 


what is deſtructive of the fiſhing in general, which cannot be 


1 of ny net-fiſhing, as has been already proved; and _ 
leis 
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leſs the pock-net in queſtion, which draws leſs than any o- 
ther net; and therefore if the act meant, as the petitioners ſup- 
oſe, that the pock-net was prejudicial to the intereſt of the 
whole heritors, this deſcription cannot apply to pock-nets u- 
{ed by the heritors themſelves, but only to thoſe which are 
uſed by interlopers, agreeably to the conſtruction laid down 


in the Lord Ordinary's interlocutor. 


And as to what is ſaid, © That there was no need of a law 
© to reſtrain interlopers from fiſhing with any kind of engine 
« whatever, as they were ſufficiently reſtrained by the public 
© laws already made, and liable to be puniſhed for ſuch in- 
* croachments;“ it is an/wered, That the public laws made 
anent the fiſhing, were not directed to the puniſhment of thoſe 
who incroached on the bounds of other peoples property, but 
to the puniſhment of fiſhers 1n forbidden time,. and keepers 
up of cruives, yairs, or dikes, contrary to law, and other of- 
fences which are hurtful to the fiſhing in general. The pro- 
ſecution of incroachments on private property was left to the 
proprietor to follow out according to law. 

At the ſame time, there 1s no doubt, that remedies would 
be competent at common law for ſuch 1ncroachments. But 
then they were {low and tedious, and could not be followed 
out in a ſummary manner. And it occurred to the heritors, 
that as pock-nets were the engine with which theſe thefts were 
generally committed, if they could obtain an order ſumma- 
rily to ſuppreſs and deſtroy them, and to puniſh the uſers by 
fine and impriſonment, this would be the moſt effectual me- 
thod to ſecure their properties, and procure redreſs of ſuch in- 
croachments, in the quickeſt manner, and with the ſmalleſt 
expence. This is the only view that can be ſuppoſed to have 
moved the heritors to apply for this act: nor do the petition- 
ers pretend to aſſign any other. Their argument lies entirely 


in a criticiſm upon the words, without entering at all into 


the intention of the ſtatute. 


So far the argument has gone upon the queſtion as to pock- 
| | nets, 


nets, that if theſe were the nets uſed by the heritors in the 6ſh- 
ing, this law does not reſtrain them. But then the Lords 
will know, that theſe nets, thongh brought in by the peti- 
tioners into the debate, yet are not truly the ſubject of the 
queſtion. They are not uſed by the reſpondents or other heri- 
tors, as they are really of no ſignificancy for carrying on any 
fiihing by thoſe who have an undoubted right, and can exer- 
ciſe it in an open manner. They were deviſed chiefly for the 
uſe of interlopers, who might by means thereof {lip into the 
water, and carry off a filh now and then without being difco- 
vered; and were diſcharged by the act, as being the inftru- 
ments ordinarily uſed in ſuch clandeſtine fiſhing. The net u- 
ſed by the heritors in ſuch parts of the water where the long 
net cannot be wrought, is not the poch net, but the foup-net. 
And the petitioners objection is, That the ſtoup- net is truly 
* of the ſame kind or ſpecies with the pock- net, though of a 


larger ſize; and if the act 1698 has diſcharged heritors to | 


make uſe of pock-nets, the ſtoup-nets muſt be diſcharged 
of conſequence, as being another unlawful engine of the 
* ſame kind.” | 


This argument has been already fully removed from the | 


foundation, by ſhowing, that the prohibition of the act is not 
directed againſt the heritors, but in their favour, againſt in- 
terlopers, who incroached upon their right; and, conſequent- 
ly, that if pock-nets were the ſubject of the queſtion, no ob- 
jection could lie againſt the heritors upon this act. 8 
But, in the /econd place, it is a ſeparate good anſwer, That 
if the heritors were ſuppoſed to be reſtrained in the uſe of 
their property by this act, as to pock-nets ; yet the prohibi- 
tion could not be extended to floup-nets, which are a machine 
of a quite different form and conſtruction. A pock- net has been 
already deſcribed: it is a net to which two ſtaves may be faſtened, 
and which a ſingle man may take into the water to catch a fiſh, 
and immediately carry it off. But a ſtoup-net is a machine of a 
quite different conſtruction: it is wrought by the —— 
| oats, 
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boats, as well as the long net, which is commonly uſed in fiſh- 
ing; there is a rope ſtretched betwixt two ſtakes faſtened in that 
art of the river intended to be fiſhed ; to this rope boats are 
faſtened, in which the fiſhers fit; the ſtoup- net is made of 
three poles joined together in the form of an equilateral 
triangle, round which the net is faſtened; the bottom of the 
net, which makes the baſe of the triangle, reſts upon the 
ground; and to the angle at the top there is a pole fixed, which 
the filher holds in his hand till he feel a ſalmon ſtrike in the 
net; and then, by bending down the long pole over the edge 
of the boat, he forces up the net with the fiſh. This is a very 
flow and inconvenient manner of fiſhing, and is only uſed 
in ſuch parts of the river as do not admit any uſe of the long 
net, by reaſon of ſtones, ſtocks of trees, or other obſtruc- 
IM tions. In ſuch places of the water it is the only method 
WM whereby falmon can be catched; and it is never uſed but in 
IM the 2b tide, when the ſalmon are returning from the upper part 
of the river down to the ſea: ſo that this fiſhing has hardly 
any, or a very inſignificant influence in leſſening the profit of 
the ſuperior fiſhings on the river. | | 


1 o 


It muſt therefore appear a very extraordinary attempt that 
iz here made, to deprive the reſpondents of the benefit of the 
ſtoup-net fiſhing in thoſe parts of the river which are ſo ob- 
ſtructed that the long nets cannot be uſed. For where-ever the 
water is clear of obſtructions, no man will make uſe of a 
ſtoup- net, as it coſts more expence, and yields much leſs pro- 
| fit than the long net, which is by far the moſt beneficial of 
my kind of fiſhing that has been hitherto invented. But 
where the long net cannot act, the only /uccedaneum that can 
be taken is the ſtoup-net, though leſs beneficial; and this at- 
tempt in the petitioners to ſuppreſs it, tends to ſtrip the re- 
ſondents' altogether of the right of fiſhing in thoſe parts 
of the river where the channel is ſo incumbered with obſtruc- 
tons that the long net cannot be drawn. LIT 
This is, however, what the petitioners are pleaſed to inſiſt 
RES upon; 


[ 18 1 
upon ; and for this purpoſe a condeſcendence of facts was 
ven in, which is ſtated in the petition, without repeatin 
the anſwers that were made, to the Lord Ordinary's ſatisfaction, 
upon which the condeſcendence was found irrelevant. The 
facts condeſcended on were, Imo, The ſtoup-nets are of 
modern invention, introduced within theſe twenty or thirty | 
“ years laſt paſt. — 2do, If the purſuers were not formerly in 
e uſe of fiſhing with cobles and long nets in the ſame places | 
* where they now fiſh with the ſtoup-nets ; and if the bottom | 
ce of the river is not ſuch, that it may be advantageous to fiſh | 
*< with the coble and long net?“ | 

To this it was anſwered, That Mr Erſkme of Balgony, one 
of the purſuers, has produced infeftments granted to his an- | 
ceſtors of the lands of Pople-trees, with an froup-net, and fiſh- | 
mg therewith in the river of Forth, as far back as the 1598: 
And therefore the defenders muſt be in a miſtake, in dating 
the origin of this kind of net ſo late as twenty or thirty years 

aſt. At the ſame time, the purſuers admit they were in 
uſe to fiſh, above twenty years ago, in certain parts of the ri- | 
ver mentioned in the condeſcendence, with long nets and 
cobles; and they would have continued that manner of fiſh- * 
ing to this day, if it had been practicable, as it is by far the 
moſt beneficial manner of fiſhing : But for ſome years paſt, | 
the bed of the river in theſe parts has been ſo incumbered | 
with obſtructions, that their nets were torn, and the fiſhers | 
diſabled to work them to any purpoſe, which obliged them 


to alter their long nets for this other form of ſtoup-nets, as 
the only one that could be wrought, though much leſs bene- WM 


ficial than the long net, when the channel of the water 1s ſuch | 
as makes it practicable to uſe it; and if theſe parts of the 
river ſhall ever be cleared of the preſent obſtructions, the pur- | 
ſuers will return again to uſe the long net, by which they | 
will catch twenty times the number of ſalmon they now do 
by the ſtoup- net. | 

The defenders ' were leaked; farther to inquire, « 2tio, If Tz 
* the number of ſtoup-nets preſently uſed by the purſuers 


„and 


«* and their tenants, is not much greater than the number of 


long nets formerly uſed? 4to, If the method of filhing by 


4 ſtoup-nets is not more profitable, and if more fiſhes are 


not caught that way than by cobles and long nets? 579, If 


the method of fiſhing by ſtoup-nets does not employ a grea- 
ter number of hands? and if the fiſhers do not make high- 


er wages, than when they fiſhed by the long net? 

In anſwer to theſe, it was admitted, That the number of ſtoup- 
nets now uſed, are much greater than the number of long nets 
formerly uſed, as the fiſhes caught by the one bears no pro- 


portion to the draught of the other: That they catch more 
fiſh now by the ſtoup-nets, than they did formerly by the 
long nets for a conſiderable time before they diſuſed them; 
becauſe the bed of the river in theſe parts was ſo incumbered, 


that the long net could not be wrought to any advantage. 


The purſuers have increaſed the number of hands of late 


years, which has occaſioned an increaſe of the produce of 
their fiſhing ; but ſtill it bears no proportion to the increaſe 5 


of the produce of the upper part of the river, which belongs 


to the defenders, where they have a clear ſtream, and ſo are 


at full liberty to take the advantage of the uſe of the long 
net. 5 | 

The irrelevancy of theſe articles is obvious at firſt view, 
and needs not be enlarged. on ; and the only other thing which 
the defenders alledged was, That actions had been ſuſtained 


by the ſheriff for deſtroying pock-nets and ſtoup-nets upon 


the above act. But as this could only be proved by produc- 
tion of decreets, or judicial ſteps of procedure, it would have 


been improper to allow any other proof; and the defenders 


roduced no documents of their alledgeance, but one proceſs 
raiſed before the ſheriff in the year 1756, about the time of 


the commencement of this action, which was thereafter advo- 


cated to your Lordſhips, and is conjoined with this declarator. 
Upon the whole, it is hoped that the Lords will be of opi- 


nion, That the conſtruction put upon the act by the Lord Or- 
; E 2 dinary's 


L. 25. ff. De 


dinary's interlocutor, is the only juſt conſtruction it can bear, 
That there is no prohibition in the act directed againſt heri- 
tors having rights of fiſhing; but the whole regulations in it 
are deviſed in their favour: That it would have been againſt 
reaſon to debar the heritors from the uſe of pock-nets, which 
is the net that catches the Je, when they were intitled to uſe 
the long net, which takes the greate/? quantity of any that is 
known: That the pock-net and ſtoup-net are entirely differ- 
ent, and agree in no particular but this one, That fiſh may 
be caught by both. Nor can it be thought that ſtoup-nets 
would have been omitted, if intended to be prohibited, as they 
appear to have been uſed in this river long before the act; and 
therefore could not be unknown to the legiſlature. 

And as it 1s evident that ſuperior heritors have no title in 
any caſe to challenge the proprietors of lower fiſhings for 


making the beſt uſe of their right, by uſing all methods that 


can increaſe the product of their fiſhings with the ſmalleſt 
expence, by which they do ſervice to their country as well as 
themſelvęs; far leſs ought any complaint to have been made 
of this ſtoup-net fiſhing in this caſe, which is a method far 
leſs beneficial to the purſuers than the long net formerly u- 


ſed, and much leſs hurtful to the defenders, as it can only be 


uſed in the ebb tide, when the fiſh are returning from their 
bounds ; and therefore it muſt appear a ſtrong abuſe of the 
ſtatute, which was applied for by the purſuers predeceſſors 
in order to protect them in their fiſhings, to make it a handle 
to deprive them of the only fiſhing that is now practicable. 
This 1s adverſary to every rule of law, and will never be ap- 
proved of by your Lordſhips: Nulla Juris ratio, aut equitatis 
benigmtas, patitur, ut que ſalubriter pro utilitate hominum intro- 
ducuntur, ea nos durire interpretatione contra igſorum commodum 
producamus ad ſeveritatem. | 
In reſpect whereof, G M. | 
JAMES FERGUSON. 


Copy 
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copy act of parliament 1 69 8, referred to in the 


foregoing anſwers. 


Hl Majeſty, with advice and conſent of the eſtates of par- 
liament, prohibits and diſcharges all ſalmon-fiſhing, or 
other fiſhing whatſomever, in the river of Forth, above the pow 
of Alloa, on both ſides of the faid river, with pock-nets, her- 
ry-water-nets, or other engines or devices whatſomever not 
expreſsly allowed by law, and to the * of the heritors 
and their rights of falmon-fiſhing in the ſaid river; and im- 

wers, warrants, and commands, the ſheriff-principal of 
the ſhire of Stirling, bailie of the water of Forth, and his de- 
pute, to ſuppreſs the foreſaid unlawful and prohibited manner 
of fiſhing, and puniſh the uſers of the foreſaid pock-nets, 
herry-water-nets, and other unlawful engines, by fining, not 
exceeding the ſum of L. 20 Scots, toties quoties, or impriſon- 
ment, as they ſhall ſee cauſe; and to deſtroy all the foreſaid 
unlawful engines: And that this they do as they ſhall be an- 
ſwerable. 
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